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UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

PROMARK BRANDS INC., Opposition Nos. 91194974
91196358
Opposer,
U.S. Trademark Application 77/864,305
V. For the Mark SMART BALANCE
Published in the Official Gazette on April 20, 2010
GFA BRANDS, INC,,
U.S. Trademark Application 77/864,268
Applicant. For the Mark SMART BALANCE
Published in the Official Gazette on August 10, 2010

JOINT MOTION FOR PROTECTIVE ORDER

Opposer, ProMark Brands Inc., and Applicant, GFA Brands, Inc., through counsel,
jointly move the Board pursuant to Civil L. R. 26(e) for entry of a protective order, stating as
follows:

1. The parties believe in good faith that certain information discoverable in this case
consists of proprietary information, confidential research and development information, and/or
nonpublic technical, commercial, financial, marketing, personal or business information that the
parties respectively maintain in confidence in the ordinary course of business as contemplated by
Fed. R. Civ. P. 26(c) and Civil L.R. 26(e)(1)(A).

2. Because the parties are direct competitors who often compete for the same
customers, the parties reasonably believe that public disclosure of such confidential information
would cause financial and competitive harm to the disclosing party and, as a result, believe that
good cause exists for the entry of a protective order.

3. The parties have stipulated to the form of a protective order to govern the
production and filing of such material and to prevent unnecessary disclosure or dissemination of

confidential information. The parties’ stipulated protective order is attached as Exhibit A.



4. The parties jointly request that the Board enter the stipulated protective order

attached as Exhibit A.

Dated this 29th day of June, 2011. Dated this 29th day of June, 2011.
/s/ Timothy P. Fraelich /s/ Johanna M. Wilbert

Timothy P. Fraelich David R. Cross

Ashley H. Zito Marta S. Levine

JONES DAY Johanna M. Wilbert

901 Lakeside Avenue QUARLES & BRADY LLP
Cleveland, OH 44114 411 E. Wisconsin Avenue, Suite 2040
Telephone: (414) 581-8587 Milwaukee, WI 53202-4497

Email: azito@jonesday.com Telephone: (414) 277-5495

Email: johanna.wilbert@quarles.com

Attorneys for Opposer ProMark Brands Inc.  Attorneys for Applicant GFA Brands, Inc.
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UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TR IAL AND APPEAL BOARD

PROMARK BRANDS INC., Opposition Nos. 91194974
91196358
Opposer,
U.S. Trademark Application 77/864,305
V. For the MarkSMART BALANCE
Published in the OfficiaGazette on April 20, 2010
GFA BRANDS, INC.,
U.S. Trademark Application 77/864,268
Applicant. For the MarkSMART BALANCE
Published in the Offial Gazette on August 10, 2010

JOINT STIPULATION REGARDING PROVISIONS FOR PROTECTING
CONFIDENTIALITY OF INFORMATION
REVEALED DURING BOARD PROCEEDING

Opposer, ProMark Brands Inc. (“ProMark&nd Applicant, GFA Brands, Inc. ("GFA”),
through counsel, jointly stipulate to the entryagbrotective order. The parties believe in good
faith that certain information discoverable in thi®ceeding consists of proprietary information,
confidential research and development infation, and/or nonpublichnical, commercial,
financial, marketing, personal or business infdrarathat the parties spectively maintain in
confidence in the ordinary course of business.

TERMS OF ORDER
1) Classes of Protected Information.

The Rules of Practice in Trademark Cases provide that all inter partes proceeding files, as
well as the involved registratiaand application files, are opém public inspection. The terms
of this order are not to be used to undernpinblic access to fileswhen appropriate, however,
a party or witness, on its own or through its @&y, may seek to protect the confidentiality of

information by employing one of the following designations.



Confidential -Material to be shielded lihe Board from public access.

Highly Confidential -Material to be shielded by tfoard from public access and will
be available for review only gttorneys for the parties (outsideunsel and in-house counsel),
witnesses, and members of thetjgs assisting with or oversig the party’s involvement in
this opposition.

Attorney’s Eyes Only (AEO) -Material to be shielded by the Board from public access,
restricted from any access by the parties, aadlabte for review by outside counsel for the
parties and, subject to the prowiss of paragraph 4 and 5, by ipédadent experts or consultants
for the parties.

2) Information Not to Be Designated as Protected.

Information may not be designated as suabjo any form oprotection if it:

(a) is, or becomes, public knowledge, as shbw publicly available writings, other than
through violation of the terms of this document;

(b) is acquired by a non-designating partyion-party witness from a third party
lawfully possessing such inforiti@n and having no obligation todtowner of the information;

(c) was lawfully possessed by a non-designatieadgy or non-party witness prior to the
opening of discovery in this proceeding, andvitnich there is writterevidence of the lawful
possession;

(d) is disclosed by a non-designating partyon-party witness gally compelled to
disclose the information; or

(e) is disclosed by a non-designating partihwie approval of the designating party.



3) Access to Protected Information.

The provisions of this order regarding acdesgrotected information are subject to
modification by written agreement of the partieshair attorneys, or by motion filed with and
approved by the Board.

Judges, attorneys, and other employed¢h@Board are bound to honor the parties’
designations of information as protected bet ot required to sign forms acknowledging the
terms and existence of this ordeCourt reporters, stenograpbevideo technicians or others
who may be employed by the parties or theirratgs to perform services incidental to this
proceeding will be bound only to the extent that plarties or their attorneys make it a condition
of employment or obtain agreements from suclviduals, in accordance with the provisions of
paragraph 4.

« Partiesare defined as includingdividuals, officers of corporations, partners of

partnerships, and management employd@sy type of business organization.

o Attorneys for parties are defined as includimghouse counsebndoutside counsel
including support staff operaty under counsel’s direction,duas paralegals or legal
assistants, secretaries, and any other @yepk or independent contractors operating
under counsel's instruction.

e Independent experts or consultantsnclude individuals retaid by a party for purposes
related to prosecution or defense of thecpeding but who are not otherwise employees
of either the party or its attorneys.

e Non-party withessesinclude any individualto be deposed durirdjscovery or trial,
whether willingly or under subpaa issued by a court of mgetent jurisdiction over the

witness.



Parties andtheirattorneys shall have access to information designatecbafidential or
highly confidential , subject to any agreed exceptions.

Outside counsel, but not in-house counsedhall have access to information designated as
AEO.

Independent expertsor consultants, non-party witnesses, andany other individual not
otherwise specifically covered by the terafighis order may be afforded accessdofidential
or highly confidential information in accordance with the terms that follow in paragraph 4.
Further,independent experts or consultantsnay have access to AEO information if such
access is agreed to by the parties or ordeyatie Board, in accordance with the terms that
follow in paragraph 4 and 5.

4) Disclosure to Any Individual.

Prior to disclosure of protected informatiby any party or its attoey to any individual
not already provided access to sudormation by the terms of thder, the indiidual shall be
informed of the existence of this order and jaled with a copy to read. The individual will
then be required to certify inriting that the order has beezad and understood and that the
terms shall be binding on the individual. Nalividual shall receive any protected information
until the party or attorney proposing to disddhe information has received the signed
certification from the individual. A form for sudertification is attached to this order. The
party or attorney receiving the comigld form shall retain the original.

5) Disclosureto IndependentExperts or Consultants.

In addition to meeting the requirementgafagraph 4, any party or attorney proposing

to share disclosed information with an indepenaxpert or consultambust also notify the

party which designated the information as protctiotification must be personally served or



forwarded by certified mail, retn receipt requested, and 8hpmovide notice of the name,
address, occupation and pregenal background of the expertindependent consultant.

The party or its attorney receiving the noticalshave ten (10) busass days to object to
disclosure to the expert or iq@Endent consultant. If objectimade, then the parties must
negotiate the issue before raising the issue before the Board. If the parties are unable to settle
their dispute, then it shall be the obligatiortieé party or attorney propmg disclosure to bring
the matter before the Board with an explanatibthe need for disclosure and a report on the
efforts the parties have made to settle theirudesp The party objecting to disclosure will be
expected to respond with its arguments agalissiosure or its objections will be deemed
waived.

6) Responses to Written Discovery.

Responses to interrogatories under Fedeudéd 33 and requests for admissions under
Federal Rule 36, and which the respondingypegasonably believes tmntain protected
information shall be prominently stampednearked with the appropriate designation from
paragraph 1. Any inadvertensdlosure without appropriate glgnation shall be remedied as
soon as the disclosing party leaafsts error, by informing all agerse parties, in writing, of the
error. The parties should inform the Board ahlyecessary because of the filing of protected
information not in accordance withe provisions of paragraph 12.

7) Production of Documents.

If a party responds to requests for pradurcunder Federal Rule 34 by making copies
and forwarding the copies to the inquiring patten the copies shall ominently stamped or
marked, as necessary, with the appropriate designiaom paragraph 1lf the responding party
makes documents available for inspectiod aopying by the inquiring party, all documents

shall be considered protected during the coafsespection. After the inquiring party informs



the responding party what documents are todpeed, the responding pgvill be responsible

for prominently stamping or marking the copveigh the appropriate designation from paragraph

1. Any inadvertent disclosure without appropriate designation shall be remedied as soon as the
disclosing party learns of its errday informing all adverse partieis, writing, of the error. The
parties should inform the Board only if necesdaggause of the filing of protected information

not in accordance with thgrovisions of paragraph 12.

8) Depositions.

Protected documents produced during a discodepgsition, or offered into evidence
during a testimony deposition shall teally noted as such by the producing or offering party at
the outset of any discussion of the documemtformation contained in the document. In
addition, the documents must be prominently stamped or marked with the appropriate
designation.

During discussion of any non-documentary pobéd information, the interested party
shall make oral note of the protected nature of the information.

The transcript of any deposition and all éits or attachments shall be considered
protected for 30 days following the date of service of the transcrighitebyarty that took the
deposition. During that 36ay period, either party may desaje the portions of the transcript,
and any specific exhibits or attachments, Hratto be treated as protected, by electing the
appropriate designation from pgraph 1. Appropriate stampings or markings should be made
during this time. If no such designations are m#tky the entire transcriphd exhibits will be
considered unprotected aftee 30 day period has passed.

9) Filing Notices of Reliance.
When a party or its attorney files a notafereliance during thparty’s testimony period,

the party or attorney is bound honor designations made by thdverse party or attorney, or



non-party witness, who disclosed the informationas®o maintain the protected status of the
information.
10)  Briefs.

When filing briefs, memoranda, or declaratiomsupport of a motion, or briefs at final
hearing, the portions of these filings that dsscprotected information, whether information of
the filing party, or any adversenpg or any non-party witnessheuld be redacted. The rule of
reasonableness for redaction is desad in paragraph 12 of this order.

11) Handling of Protected Information.

Disclosure of information protected under teems of this order is intended only to
facilitate the prosecution or defense of thisecashe recipient of any protected information
disclosed in accordance with the terof this order is obligated toaintain the confidentiality of
the information and shall exercise reasonable care in handling, storing, using or disseminating
the information.

12)  Redaction; Filing Material With the Board.

When a party or attorney muse protected information with the Board, or a brief that
discusses such information, the protected informnatr portion of the brief discussing the same
should be redacted from the remainder. A ofleeasonableness shouldtdite how redaction is
effected.

Redaction can entail merely covering a portioa giage of material when it is copied in
anticipation of filing but can also entail the mesdreme measure of simply filing the entire
page under seal as one that contains primaritfidential material. 1bnly a sentence or short
paragraph of a page of mateiimkonfidential, covering that maial when the page is copied
would be appropriate. In contrast, if most @& thaterial on the page is confidential, then filing

the entire page under seal would be messonable, even if some small quantity of non-



confidential material is then withheld frotime public record. Likewise, when a multi-page
document is in issue, reasonableness woulatdi¢hat redaction @he portions or pages
containing confidential material le#fected when only some smalimber of pages contain such
material. In contrast, if almoswery page of the document contains some confidential material,
it may be more reasonable to simplypmit the entire document under seatcasions when a
whole document or brief must be subntted under seal should be very rare

Protected information, and pleadings, bri@fsnemoranda that reproduce, discuss or
paraphrase such information, shall be fildthwhe Board under seal. The envelopes or
containers shall be prominently stamped or rednkith a legend in substantially the following
form:

CONFIDENTIAL
This envelope contains documents or information that are subject to a protective order or
agreement. The confidentiality of the material isto be maintained and the envelope is not to be
opened, or the contents revealed to any individual, except by order of the Board.
13)  Acceptance of Information; Inadvertent Disclosure.

Acceptance by a party or igtorney of information disclosed under designation as
protected shall not constitute admission that the information is, fact, entitledo protection.
Inadvertent disclosure of information whittte disclosing party inteled to designate as
protected shall not constitubeaiver of any right to clainthe information as protected upon
discovery of the error.

14)  Challengedo Designationsof Information as Protected.

If the parties or their attorneys disagred¢awhether certain information should be

protected, they are oblded to negotiate in good faitegarding the degnation by the

disclosing party. If the partiege unable to resolve their difences, the party challenging the



designation may make a motion before the Boasgking a determination of the status of the
information.

A challenge to the designation of infornmatias protected must be made substantially
contemporaneous with the designation, or as ss@racticable after thmasis for challenge is
known. When a challenge is made long aftdesignation of information as protected, the
challenging party will be expected show why it could not havaade the challenge at an
earlier time.

The party designating information as praéecwill, when its designation is timely
challenged, bear the ultimate burden of provhg the information should be protected.

15)  Board’s Jurisdiction; Handling of Materials After Termination.

The Board’s jurisdiction over the parties andittattorneys ends when this proceeding is
terminated. A proceeding is terminated only after a final order is entered and either all appellate
proceedings have been resolved or the timelfogfan appeal has passed without filing of any
appeal.

The parties may agree that archival copiesvadence and briefs may be retained, subject
to compliance with agreed safegds. Otherwise, within 30 dasdter the final termination of
this proceeding, the parties and their attornegdl skturn to each disclosing party the protected
information disclosed during the proceediagd shall include any briefs, memoranda,
summaries, and the like, which discuss carily way refer to such information. In the
alternative, the disclosing panty its attorney may make a writteaquest that such materials be
destroyed rather than returned.

16)  Other Rights of the Parties and Attorneys.
This order shall not preclude the partieshmir attorneys froormaking any applicable

claims of privilege during discowgor at trial. Nor shall therder preclude the filing of any



motion with the Board for relief from a pamti@r provision of this order or for additional

protections not proded by this order.

By Agreement of the Following, effective:

June 29, 2011.

[s/ Timothy P. Fraelich s/ Johanna M. Wilbert

Timothy P. Fraelich David R. Cross

Ashley H. Zito Marta S. Levine

JONES DAY Johanna M. Wilbert

901 Lakeside Avenue QUARLES & BRADY LLP

Cleveland, OH 44114 411 E. Wisconsin Avenue, Suite 2040
Telephone: (414) 581-8587 Milwaukee, WI 53202-4497

Email: azito@jonesday.com Telephone: (414) 277-5495

Email: johanna.wilbert@quarles.com

Attorneys for Opposer ProMark Brands Inc. Attorneysfor Applicant GFA Brands, Inc.

By Order of the Board, effective
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